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DEBT RECOVERY  - Where do you draw the line?
Some of us bin junk mail but there are others that bin everything, like parking tickets, invoices, statements etc!

We’re all inclined to give our debtors some leeway, and credit, for a variety of reasons e.g. a better chance of ultimately getting paid, prospect of future business. But, where should we draw the line – if we’re overly generous we might go under, or, if we’re too rigid and strict the business might go to our competitors? 

Ultimately, we ourselves can only answer this question but remember their debt owed to you is jeopardising your business! Why should you effectively be a banker to your debtors by giving them credit, thereby  placing yourself in a situation whereby you become a debtor to third parties, who will then be on your back for monies owed – and may take legal action in pursuit of getting paid by you?

Today, more and more businesses are seeing the merits of sub-contracting out their slow debts to debt recovery legal specialists, thereby freeing up more time for them to manage and run their businesses i.e. what they do best. Time-tested theory is that the more time management spends dealing with debt collection calls and credit control, the less time it has to earn the money to repay its own debts!

As we all know, cash flow is the lifeblood of any business and, as the economy tightens, how effective you are in retaining that cash flow will depend on the extent of how effectively you and your legal debt recovery specialist utilise the legal procedures available to you.

However, what many people don’t know is the effective Debt Recovery procedures that can be employed by businesses to alleviate stress, energy and precious time wasted pursuing debts, which are rightfully owed to them in the first place.

Outlined below, are details of our three Irish Courts followed by a description of various procedures, which may assist businesses in their recovery efforts.

1.
The District Court
Deals with cases up to €6,348.00.   If there has been no response to either your efforts to collect the debt or your legal provider’s letters of demand and pre-legal activity, then it is necessary to issue a Civil Summons in the District Court.  The Summons is served on the Defendant and, if the case is undefended, there is no Court hearing and Judgment issues automatically on foot of an Affidavit of Debt sworn by the Plaintiff.  If the case is defended, there will be a trial at which the Plaintiff’s witnesses must attend to give oral evidence.

2.
The Circuit Court
This Court deals with debts between €6,348.00 and €38,092.00.   The same procedure takes place as mentioned above as to whether the case is undefended or defended.  Unlike the District Court, however, it is possible to undertake what is known as a Summary Judgment application.  This is where a creditor is of the opinion that there is no defence to the claim or the Defence filed shows no grounds for a defence and this is, in effect, a short cut to trial and does not require witnesses to attend Court.   A Summary Judgment application is pleaded on Affidavit.  It is particularly appropriate, for example, if there was an admission of the debt by the debtor and even if it is not a total admission, it could be possible to obtain Judgment for part of the sum due and the remainder of the claim would proceed to trial, if appropriate.

3.
The High Court
The High Court deals with cases where the amount due is greater than €38,092.00.    As in the District and Circuit Court the same procedure takes place when a case is undefended.   If the case is defended, it is by way of a Motion before the Master of the High Court in Dublin.   Both creditor and debtor would make their cases by Affidavit and the Master would rule in favour of either, or possibly refer it onwards to a High Court Judge on Affidavit, or refer it to a High Court Judge to be dealt with by witnesses giving oral evidence.

JUDGMENTS

It is often said that the easy part of the legal process is obtaining the Judgment i.e. the courts confirmation that you have a valid case against your debtor.  Once Judgment has been obtained in a case, there are many enforcement options available to a creditor for getting paid, depending on the circumstances of the case.

PUBLICATION THE JUDGMENT

By writing to the defendant company informing them, that it is your intention to bring the individual Judgment obtained, to the attention of the public at large by publishing it in the Experian All Ireland Gazette and Stubbs Gazette.   These are weekly publications, which list all Judgments registered that week.   This can be an effective threat as both Gazettes are widely read by Bank Managers, Credit Controllers, Finance Houses etc., and publication of a Judgment could have a serious affect on the continued trading of the debtor.

SHERIFF

Every County has a Sheriff who is a Civil Servant, whose responsibilities are to seize and sell goods belonging to the debtor in discharge of a debt.    Debtors generally do not like a person calling personally to their premises to request payment and this often can result in payment being received; therefore the Sheriff option can be effective.

GARNISHEE ORDER

This is dependent on the creditor having good intelligence on any monies due, but not yet paid to the debtor from third parties.   For example, if you are aware the debtor has money in his bank account, then the bank is technically a debtor to the debt.  You can then instruct your legal advisor to serve the Garnishee Order on the Bank, which seals the bank account to the value of the amount owed to you, should those funds be in the account when the Garnishee Order is served.

JUDGMENT MORTGAGE

The Creditor can apply to have a Judgment mortgage registered on the Deeds to the debtor’s property, which can prohibit any dealings with the property unless the relevant debt is discharged.  In higher value claims, it is possible for a creditor to take a further step and have the relevant property sold so the debt is discharged by applying to the Court for an Order for Sale of the Property.

OTHER OPTIONS

Other enforcement options are available to creditors, which do not necessarily require you to have gone through the Court process to obtain a Judgment.  It is worth looking at these options prior to undertaking legal procedures because they can be extremely effective and more importantly quick.   Your solicitor should when receiving instructions from you, request you to provide as much information as possible in order that they can effectively advise you on the most appropriate course of action.

LIQUIDATION

The liquidation of the debt, or company, is only really appropriate when the debt is undisputed.   It may also be that the debt may have been admitted at some stage, in which case the ability of you to obtain a Winding Up Order is vastly increased and may avoid a debtor raising a dispute to prevent liquidation of the Company.

Clearly, the purpose of this course of action is not to seek a Liquidation Order against the Company but to persuade the company to pay you, if possible, after service of a Statutory Demand.  This is a document, which sets out the debt due and gives the Defendant 21 days in which to make payment.  If payment is not made or alternatively the Debtor company does not apply to set aside the statutory demand, than an act of insolvency has taken place and you are then in a position to issue the Winding Up Petition which leads to the Winding Up Order being made against the Company and the Company being put into liquidation.

MAREVA INJUNCTION

This is in effect the ‘freezing of a debtors assets’.   A Mareva Injunction is appropriate where the creditors can demonstrate that there is a possibility that the relevant debtor may fritter away assets or act in such a way as to defeat any future Judgment obtained.   For example, it may be the case that it comes to your attention that the company is seeking to offload assets to avoid discharging its liabilities to creditors and in that regard it may be possible to obtain a Mareva Injunction.

                    ADVICE

Some advisable questions to ask when seeking out a specialised debt recovery legal firm to act on your behalf in a debt recovery matter;-

1
Do you have a dedicated existing Debt Recovery department?
(in other words, are they specialists rather than people doing the odd debt recovery job, whenever it should pop through the door)?


2.
Do you offer fixed fees recovery?

3.
Do you work on a commission basis?

4.
Do you offer pre-legal services such as telephoning and lettering?

Finally, the most important thing for a business to do is act quickly, ensuring that the procedures you employ are suitable to the particular circumstances of the debt.  Once the credit period has expired you should contact a legal debt recovery specialist rather than continuing to attempt to collect the debt yourselves for the next six months.   Usually, when the debtor receives correspondence particularly from a solicitor, they will realise you mean business and that the process is being accelerated. This should persuade them to make some kind of offer of repayments rather than simply throwing your statements every month into the bin!

                           _____________________________________________

Matthew Wales in the Partner in charge of the Commercial Recovery Department; Mason Hayes & Curran, Solicitors, Dublin.   Mason Hayes & Curran are members of the TCM International Network, which collects unpaid accounts in any country in the world.

STUDENTS SEEKING PLACE

(1)
Educational Experience (Ireland)

IATA / FIATA Fás Baldoyle

Work Experience.

Eirecom Oct 2003 / 2004, 

Personal Ast to MD Statoil Nigeria 1991 / 2003 

Personal Ast to MD in The Industrial Bank, Nigeria prior to 1991. ____________________________________________________

(2)

Educational Experience 

Diploma in Information Technology / BSC Computer Engineer Educational Experience (Ireland) IATA / FIATA Fás Baldoyle

Work Experience

Tech Support IBM Blanchardstown 2000 / 2003

Tech Support ICT 2002 ____________________________________________________

(3)

Educational Experience

1990 CAD Cumputer Aided Design 

Educational Experience (Ireland)

IATA / FIATA Fás Baldoyle

Work Experience

Administrator Microsoft 2003 / 2004

Customer Service Tesco 2001 / 2003

Pianist Viaggi Del Ventaglio (Italy) 1995 / 2001

Surveyor 1987 / 1995. ______________________________________________________

Replies email to: stanleyredmond@fas.ie

APPRENTICESHIP IN FREIGHT FORWARDING
IIFA Educations Committee and FAS have been discussion on the viability of creating an apprenticeship in Freight Forwarding. IIFA Council has requested a full presentation from FAS and ascertain exactly what would be involved. All agreed that this was a good idea in principle but would require a lot of work to get it off the ground.  It would require industry experts to work with FAS to write the modules.  FAS would be prepared to pay a per diem of €257 for their time. If you feel that you would be willing to be part of the industry expert panel, please give Pakey Pim a call at 8331429.  We will keep you updated.
